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MMI/ORDER

PER AMARJIT SINGH, JM:

The revenue has filed the present appeal against the order dated
04.10.2019 passed by the Commissioner of Income Tax (Appeals) -26
Mumbai [hereinafter referred to as the “CIT(A)’] relevant to the A.Y.2013-
14,

2. The revenue has raised the following grounds: -

"1. On the facts and in the circumstances of the case and in
law, the Ld. CIT(A) has erred in allowing relief to the assessee to the

extent impugned in the grounds enumerated below:

1) "Whether on the facts and in the circumstances of the case
and in law, the Ld. CIT(A) has erred in directing the A.O. to treat the
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profits from sale of flats as long term capital gain without
appreciating the fact that assessee has merely paid booking amount to
builder Mls. Platinum Properties but no purchase deed were executed
or registered in the name of the assessee and no stamp duty or
registration charges were paid by the assessee towards purchase of

these flats"?

@) "Whether on the facts and in the circumstances of the case
and in law, the Ld. CIT(A) was correct in holding that gains resulting
from sale of flats is a case of appreciation of capital over a period of
5 years and the gains resulting there from are assessable under the
"Capital Gains" only without appreciating the fact that assessee
booked flats in year 2007 and immediately after OC was received for
the project, builder started selling these flats on behalf of the assessee
and collected sales proceeds which were later on transferred to
assessee which in itself proves that the flats booked by assessee were
not for residential purpose but the said transaction is nothing but
'‘Adventure in the nature of trade and the A.O. rightly treated the said

income under the head 'Income from Business'?"

(3) The appellant prays that the order of Ld. CIT(A) on the
above grounds be reversed and that of the Assessing officer be

restored.

4 The appellant craves leave to amend or alter any grounds

or add a new ground which may be necessary.?"

3. We have heard the arguments advanced by the Ld. Representative of
the parties and perused the record. We find that the assessment order was

passed in view of the provisions u/s 143(3) on 22.03.2016 accepting the
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return income to the tune of Rs.1,58,43,130/-. The assessment was ordered
to be set aside by the jurisdiction PCIT vide his order u/s 263 dated
15.03.2018. Thereafter, the assessment u/s 143(3) r.w.s. 254 r.w.s 144B of
the 1. T. Act, 1961 for the A.Y.2013-14 dated 15.03.2018 was framed.
Thereafter, the order dated 26.12.2018 was passed u/s 143(3) r.w.s. 263 of
the L. T. Act 1961 assessing the total income to the tune of Rs.4,34,53,133/.
The revision order u/s 263 was modified by the Hon’ble ITAT ‘G’ Bench
vide its order dated 05.12.2019. In the said circumstances, the assessment
order dated 26.12.2018 has become infructuous and the appeal under
consideration dated 04.10.2019 has also become infructuous. In view of the
order passed by the Hon’ble ITAT ‘G’ Bench dated 05.12.2019, The AO
passed the order on 21.09.2021 copy of which has been filed. There is
nothing on record, subsequent, to the said order i.e. 21.09.2021.
Undoubtedly, in the said circumstances, the assessment order dated
26.12.2018 and the appeal of order dated 04.10.2019 has become
infructuous, hence, is order to be dismissed being infructuous. We ordered

accordingly.
4, In the result, the appeal filed by the revenue is hereby dismissed.

Order pronounced in the open court on 12/11/2021
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